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IN THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF WEST VIRGINIA 
AT CHARLESTON 


CODY RYAN FIELDS 
Plaintiffs, 

vs. Civil Action No.: 2:19-cv-00493 


ROSS H. MELLINGER, individually and in his 
capacity as a Deputy with the Jackson County, West 
Virginia Sheriffs Department, TONY BOGGS, individually 
and in his capacity as the Sheriff of Jackson County, West 
Virginia, and the JACKSON COUNTY COMMISSION d/b/a 
the JACKSON COUNTY SHERIFF’S DEPARTMENT, a body 
politic. 

Defendants. 


COMPLAINT 

This complaint, brought pursuant to 42 U.S.C. Section 1983,1985, and 1988, the Fourth and 
Fourteenth Amendments to the United States Constitution, the West Virginia Constitution, Statutes 
and common law, arises out of the Defendants’ unlawful arrest, detention, and brutalization of the 
plaintiff on or about September 20, 2017 at or near the City of Ripley, Jackson County, West 
Virginia, West Virginia, within the Southern District of West Virginia. 


JURISDICTION 


This Court has jurisdiction over this matter pursuant to 28 U.S.C. 1331 and 1343. 


PARTIES 


1. The Plaintiff at all times relevant to this Complaint was a resident of Jackson County, 

West Virginia, within the Southern District. 
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2. Defendant Mellinger, at all times relevant to this complaint, was a Deputy Sheriff 
with the Jackson County Sheriffs Department and acting under the color of law. 
Said Defendant is sued in his individual and official capacities. 

3. Defendant Boggs, at all times relevant to this complaint, was and the duly-elected 
Sheriff of Jackson County, West Virginia. Said Defendant is sued in his individual 
and official capacities. 

4. Defendant Jackson County Commission is a body politic existing under the statutes 
and laws of the State of West Virginia and is a political subdivision of the State of 
West Virginia. Said Commission is the body politic governing the Jackson County 
Sheriff s Department, a subdivision thereof. 

FACTS 


The Plaintiffs incorporate by reference paragraphs 1 -4, supra. 

5. On or about the 20 th day of September, 2017, defendant Mellinger, under the auspices 

of executing a search warrant upon the residence of Joseph Farrell at 298 Maplewood 
Heights Road, at or near Ripley, Jackson County, West Virginia, confronted the 
plaintiff in a detached garage with the front bay door open and told the plaintiff to get 
on the ground. The plaintiff was standing with his hands in the air and bending at the 
waist to get down when defendant Mellinger, using deadly and excessive force, and 
not utilizing lesser means of command such as pepper spray, viciously struck the 
plaintiff in the face with the butt end of a shotgun, all of which was without probable 
cause or provocation, and without any resistance whatsoever, causing facial injuries 
and knocking out several of the plaintiffs teeth, as evidenced by the attached photo 
of the plaintiff taken by one of deputies on the scene, incorporated herein by 
reference. Thereafter, defendant Mellinger told the plaintiff that his teeth needed to 
come out anyway. 
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6. At the time of the attack by Defendant Mellinger, plaintiff was not under arrest, 
having committed no crime, he was being compliant, he was not attempting to flee, 
he was not attempting to assault or strike Defendant Mellinger and he was not 
threatening to do so. 

7. At the time he was attacked, the Defendant Mellinger had no reason to believe that 
the plaintiff had committed or was committing any crime, in that the plaintiff was 
situate in an open garage, detached from the residence which the defendant had a 
warrant to search and, apparently, did not search at that date and time. Defendant had 
no reason to believe plaintiff was in possession of any weapons and never inquired 
of the plaintiff whether he was in possession of any weapons prior to attacking him. 
Indeed, defendant Mellinger never inquired of the plaintiff who he was and what he 
was doing in the garage. 

8. At all times pertinent hereto, the Jackson County Sheriffs Department had a 
departmental protocol and policy as regards the use of force, as follows or similar 
hereto: 

Officers are authorized to use deadly force when in defense of him/herself or others 
from an objectively reasonable belief of an immediate threat of death or serious 
bodily injury. 

Unnecessary force occurs when it is apparent that the type or degree of force 

employed was not objectively reasonable. 

^ * 

Deadly force is any use of force which, under the circumstances in which it is used, 
is readily capable of causing death or other serious injury. 

9. Thereafter, the defendant Mellinger placed plaintiff under arrest for bogus charges 
of obstruction and simple possession, resulting in his detention. After repeated 
attempts to have a suppression hearing on the underlying charges, the Magistrate 
Court of Jackson County dismissed the charges on May 1, 2018 based upon the 
State’s witnesses repeatedly being unavailable for a hearing and, thus, failure to 
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prosecute. 

10. Upon information and belief, which will or may be disclosed by discovery, defendant 
Mellinger has a pattern and practice of inflicting excessive force and physical pain 
upon suspects and/or defendants, which pattern and practice is known to the Sheriffs 
Department, specifically, Defendant Boggs who, in the instant case, took photographs 
of the plaintiffs injuries. Upon information and belief, the Sheriffs department 
adopted a policy of paying lip-service to the Use of Force rules and not enforcing the 
violation of the same, either by quiet consent or by custom. 

STATE LAW CLAIMS 
COUNT I - -CONSTITUTIONAL TORT 

11. Plaintiff hereby realleges and incorporates by reference each and every allegation 
made in paragraphs 1 through 8 of this COMPLAINT. 

12. Count I alleges a constitutional tort action under the West Virginia Constitution, 
pursuant to the common law of West Virginia. 

13. The actions of Defendants violated the constitutional rights guaranteed to plaintiff 
under Article III, Sections 6, 10, and 17 of the West Virginia Constitution, which 
incorporates the constitutional rights guaranteed to Plaintiffs under the Fourth, Fifth, 
Sixth, and Fourteenth Amendments to the United States Constitution. 

14. The actions of Defendants were done in bad faith, were done maliciously, and were 
in violation of clearly established law, or in a wanton or reckless manner. 

15. Asa proximate result of Defendants’ actions, plaintiff sustained physical, mental 
and emotional damages, incurred medical expenses, suffered embarrassment, 
humiliation, annoyance, inconvenience, deprivation of liberty and suffered otherwise, 
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and is entitled to recover damages for the same. 

COUNT IV - - NEGLIGENCE 

16. Plaintiffs hereby realleges and incorporates by reference each and every allegation 
made in paragraphs 1 through 13 of this COMPLAINT, as if re-stated verbatim 
herein. 

17. Defendants failed to exercise reasonable care in the hiring, retention, and/or 
supervision of their employees, specifically Defendant Mellinger. 

COUNT III - - BATTERY 

18. Plaintiff hereby realleges and incorporates by reference each and every allegation 
made in paragraphs 1 through 15 of this COMPLAINT, as if re-stated verbatim 
herein. 

19. The actions of the defendant Mellinger constitutes battery upon plaintiff and is 
actionable per se. 

20. As a proximate result of Defendants’ actions as aforesaid, plaintiff sustained 
physical, mental and emotional damages, and sustained medical damages and 
expenses, suffered embarrassment, humiliation, annoyance, inconvenience, 
deprivation of liberty and suffered otherwise, and is entitled to recover damages for 
the same. 

COUNT IV - - OUTRAGEOUS CONDUCT/INTENTIONAL INFLICTION 

21. Plaintiff hereby realleges and incorporates by reference each and every 
allegation made in paragraphs 1 through 18 of this COMPLAINT, as if restated 
herein verbatim . 

22. The actions of individual defendant Mellinger as aforesaid were outrageous, 
constitute the intentional inflection of mental, physical and emotional distress, were 
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reprehensible, fraudulent, wilful and wanton, malicious, and in blatant and 
intentional disregard of Plaintiffs rights, thereby justifying an award of punitive 
damages against him in his individual capacity. 

23. As a proximate result of Defendants’ actions as aforesaid, plaintiff sustained 
physical, mental and emotional damages, and sustained medical damages and 
expenses, suffered embarrassment, humiliation, annoyance, inconvenience, 
deprivation of liberty and suffered otherwise, and is entitled to recover damages for 
the same. 

24. All causes of action complained of herein against the Jackson County Commission 
dba Jackson County Sheriffs Office seek only to recover to the extent said 
defendants are covered by liability insurance and do not seek to recover taxpayer 
payments. 


FEDERAL LAW CLAIMS 

COUNT 1 - - EXCESSIVE FORCE COGNIZABLE UNDER 42 U.S.C. 1983 

25. The Plaintiffs incorporate herein by reference paragraphs 1-22 above. 

26. No objectively reasonable police officer would have believed, based upon the actual 
facts of the case, that probable cause existed to use the excessive force utilized by the 
defendant Mellinger, as described in Paragraph 5, supra, and detain the plaintiff, and 
transport him to detention facilities. 

27. Said defendants’ actions were objectively unreasonable, unlawful, unwarranted, and 
in violation of the said Plaintiff s clearly-established procedural and substantive 
rights, of which a reasonable person should have known, pursuant to the First, Fourth 
and Fourteenth Amendments to the United States Constitution and its counterparts 
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in the West Virginia Constitution. Said Defendants’ actions were willful, wanton, 
intentional, malicious and done with callous and reckless disregard for the Plaintiffs 
constitutional rights. The allegations in this paragraph are likely to have evidentiary 
support after a reasonable opportunity for discovery. 

COUNT II - - MONELL AND SUPERVISORY LIABILITY COGNIZABLE 

UNDER 24 U.S.C. 1983 

28. The Plaintiff, by reference, incorporates paragraphs 1-25 above. 

29. The above-described deprivation of Plaintiff s constitutional rights were caused by 
implementation of customs, policies or official or unofficial acts of Defendants 
Jackson County Commission dba Jackson County Sheriffs Department and Boggs, 
to wit: the failure of said Defendants to adequately hire, train, supervise, and 
discipline its police officers regarding the circumstances which constitute excessive 
force. Said defendants failed to provide reasonable means of supervision of Officer 
Mel linger at a time when they knew, or should have known, that said defendant had 
serious anger management issues or otherwise had a propensity or pattern or practice 
of violence. 

30. Said policy, practice or custom was the direct and proximate cause of the injuries and 
Constitutional violations which the Plaintiffs suffered. 

COUNT IV - - UNLAWFUL CONSPIRACY COGNIZABLE UNDER 42 U.S.C 

1983 & 1985 

31. The Plaintiffs by reference incorporates paragraphs 1 -28 above. 

32. Based on the above facts and after a reasonable opportunity for discovery the 
Plaintiffs will establish that the Defendants unlawfully conspired to deprive the 
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Plaintiff of his constitutionally protected rights as more fully described above, to- 
wit: Defendant Mellinger, J.M. Comer, and C.C. Metz each submitted written reports 
to the defendant Boggs and/or Prosecuting Attorney Katie Franklin, either on their 
own initiative or at Defendant Boggs’ request, attempting to mitigate the clearly 
excessive force utilized against the plaintiff. 

33. Said defendants’ actions were objectively unreasonable and violated the Plaintiffs’ 
clearly established constitutional rights all in violation of the Fourth, and Fourteenth 
Amendments to the United States Constitution and their counterparts in the West 
Virginia Constitution. The allegations in these paragraphs are likely to have support 
after a reasonable opportunity for discovery. 

PRAYER 

WHEREFORE, based on the above stated facts, the Plaintiffs respectfully request that this 
Honorable Court take judicial notice of the official records of the Jackson County Magistrate Court, 
and award damages as follows: 


1. Damages against Defendants in an amount to be determined at trial which will fairly 

and reasonably compensate the Plaintiff for: 


a. Past, present and future medical expenses; 

b. Past, present and future economic damages; 

c. Past, present and future pain and suffering; 

d. Loss of enjoyment of life; 

e. Annoyance aggravation and inconvenience; 

f. Psychological, emotional distress and loss of consortium; and 

g. Any other compensatory damages to be proven at trial; 
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h. Punitive damages against the individual defendant in an amount to be determined at 

trial; 

I. Reasonable attorney fees and costs; 

j. Any other relief that this Court deems just and equitable; 

k. All other damages provided by law; 

l. Injunctive relief requiring appropriate training, supervision and discipline in order to 
remedy all constitutional deprivations which the Plaintiff suffered; and 

m. Declaratory judgment relief establishing the Defendants’ above-described conduct 
violate the Plaintiffs clearly established constitutional rights. 

JURY TRIAL DEMANDED 


I A CODY RYAN FIELDS 

AjJlfnJ byCounsel 

Vs/Michacl T. Clifford 
723 Kanawha Boulevard East 
Suite 1200 Union Building 
Charleston, WV 25301 
304-720-7662 
304-720-7753fax 
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AO 440 (Rev. 06/12) Summons in a Civil Action 


United States District Court 

for the 

Southern District of West Virginia |~^] 


CODY RYAN FIELDS 


Plaintiff(s) 

V. 

ROSS H. MELLINGER, INDIVIDUALLY, AND IN HIS 
CAPACITY AS A DEPUTY WITH THE JACKSON 
COUNTY, WEST VIRGINIA SHERIFF'S 
DEPARTMENT, TONY BOGGS, INDIVIDUALLY et als 


Defendant(s) 


) 

) 

) 

) 

) 

j Civil Action No. 

) 

) 

) 

) 

) 


SUMMONS IN A CIVIL ACTION 


To: (Defendant’s name and address) 


ROSS H. MELLINGER 
100 MAPLE STREET 
RIPLEY, WV 25271 


A lawsuit has been filed against you. 


Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you 
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ. 
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, 

whose name and address are: CLIFF 1 ORD 

723 Kanawha Boulevard East, Suite 1200 

Charleston, WV 25301 


If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court. 


CLERK OF COURT 


Signature of Clerk or Deputy Clerk 


Date: 
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AO 440 (Rev. 06/12) Summons in a Civil Action 


United States District Court 

for the 

Southern District of West Virginia [J 


CODY RYAN FIELDS 


Plaintiffs) 

V. 

ROSS H. MELLINGER, INDIVIDUALLY, AND IN HIS 
CAPACITY AS A DEPUTY WITH THE JACKSON 
COUNTY, WEST VIRGINIA SHERIFF'S 
DEPARTMENT, TONY BOGGS, INDIVIDUALLY et als 


Defendant(s) 


) 

) 

) 

) 

) 

j Civil Action No. 

) 

) 

) 

) 

) 


SUMMONS IN A CIVIL ACTION 


To: (Defendant's name and address) 


TONY BOGGS, SHERIFF OF JACKSON COUNTY, WEST VIRGINIA 
100 MAPLE STREET 
RIPLEY, WV 25271 


A lawsuit has been filed against you. 


Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you 
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ. 
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The: answer_or motion must be served on the plaintiff or plaintiffs attorney, 
whose name and address are: ^ , CLIFFORD 

723 Kanawha Boulevard East, Suite 1200 
Charleston, WV 25301 


If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court. 


CLERK OF COURT 


Date: 


Signature of Clerk or Deputy Clerk 
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AO 440 (Rev. 06/12) Summons in a Civil Action 


United States District Court 

for the 

Southern District of West Virginia PI 


CODY RYAN FIELDS 


Plaintiff(s) 


ROSS H. MELLINGER, INDIVIDUALLY, AND IN HIS 
CAPACITY AS A DEPUTY WITH THE JACKSON 
COUNTY, WEST VIRGINIA SHERIFF'S 
DEPARTMENT, TONY BOGGS, INDIVIDUALLY et als 

Defendants) 


SUMMONS IN A CIVIL ACTION 

To: (Defendant’s name and address) ON O°UNT y COMMISSION dba JACKSON COUNTY SHERIFF'S 

7 DEPARTMENT 

JACKSON COUNTY COURTHOUSE 
RIPLEY, WV 25271 


) 

) 

) 

) 

) 

j Civil Action No. 

) 

) 

) 

) 

) 


A lawsuit has been filed against you. 


Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you 

are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ. 

P.12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of 

the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, 

whose name and address are: ^?” AEL f C D LIF f 0R ° „ 

723 Kanawha Boulevard East, Suite 1200 

Charleston, WV 25301 


If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court. 


CLERK OF COURT 


Date: 


Signature of Clerk or Deputy Clerk 



